IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVILLE
December 6, 2006 Session

SHELLEY MARLENE SAMPSON, ET AL.v. WELLMONT HEALTH
SYSTEM, dba HOLSTON VALLEY MEDICAL CENTER, ET AL.

Appeal from the Law Court for Sullivan County
No. C35246(L) Richard E. Ladd, Judge

No. E2005-02839-COA-R3-CV - FILED JANUARY 31, 2007

Thisis amedical malpractice case. Shelley Marlene Sampson (“the plaintiff”)! and her husband,
Edward V. Sampson, sued the defendants, Wellmont Health System (“Wellmont™), doing business
as Holston Valley Medical Center, and Elizabeth Perry, R.N. (“Nurse Perry”), aleging that the
plaintiffs suffered damages as a result of Nurse Perry’s failure to promptly check and empty the
plaintiff’s catheter bag during her postoperative stay at Holston Valley Medical Center. Thetrial
court granted the defendants summary judgment, finding that the plaintiff’ scause of action wasfiled
outside the period of the applicable statute of limitations. We affirm.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Law Court
Affirmed; Case Remanded

CHARLESD. SusaNO, JrR., J., delivered the opinion of the court, in which HERSCHEL P. FRANKS, P.J.,
and SHARON G. LEE, J., joined.

Mark D. Harris, Kingsport, Tennessee, for the appel lants, Shelley Marlene Sampson and Edward V.
Sampson.

Russell W. Adkins, Kingsport, Tennessee, for the appellees, Wellmont Health System, dbaHol ston
Valley Medica Center, and Elizabeth Perry, R.N.

OPINION

1As can be seen, there are actually two plaintiffs. However, the suit of one — Edward V. Sampson —is purely
derivativein nature. For ease of reference, we will refer to the injured party — Shelley M arlene Sampson — as if she were
the sole plaintiff.



On March 15, 2002, the plaintiff underwent a hysterectomy at Holston Valley Medica
Center. Following the plaintiff’ssurgery, aFoley catheter wasinserted into the plaintiff’ s bladder.
At approximately 7:30 p.m. that evening, the plaintiff came under the care of Nurse Perry, alicensed
registered nurse employed by Wellmont. Later the same evening, at approximately 10:40 p.m., the
plaintiff’s sister asked Nurse Perry when she was going to “check” the catheter bag. According to
the plaintiff, Nurse Perry replied that she would empty the bag in afew minutes. Therecord is not
clear as to whether Nurse Perry actualy checked or emptied the catheter bag at that time. At
approximately 2:15 am. the next morning, i.e., in the early morning hours of March 16, 2002, the
plaintiff awoke and asked another nurse when the catheter bag would be emptied. The nurse
informed the plaintiff that Nurse Perry had noted in the plaintiff’ s hospital chart that the bag wasto
be emptied a 3:00 am. The second nurse left the room, and the plaintiff went back to sleep.

At approximately 6:00 am. the same morning, the plaintiff awoke with terrible pain in her
lower abdomen — afeeling asif she needed to empty her bladder. The plaintiff paged the nurse's
station, and within seconds of the page, Nurse Perry entered the room and began emptying the
catheter bag. Theplaintiff statesthat, after Nurse Perry emptied the bag, the pressure and thefeeling
associated with having to urinate subsided. Around 9:30 am. the same day, the catheter was
removed from the plaintiff’s bladder. According to the plaintiff, “a pulsating, throbbing kind of
hurt” persisted following the removal of the catheter. The plaintiff testified that she “really hurt”
when she urinated.

The plaintiff was discharged from the hospital on March 18, 2002. Three or four days
following the plaintiff’s return home, the general intense pain and soreness caused by the surgical
procedure began to subside. However, “apulling, burning, stinging sensation” persisted when the
plaintiff urinated. Around this time, the plaintiff started a handwritten narrative regarding her
postoperative care at the hospital. Shewould later state that she prepared the narrative because she
wanted to make sure she had arecord of the treatment provided by the defendants. She particularly
wanted arecord of Nurse Perry’ s“attitude” and “demeanor.” When later asked in her deposition if
she felt awritten record was necessary because she had experienced problems as aresult of Nurse
Perry’ streatment, the plaintiff stated, “[e]motionally | was having serious problems because of the
treatment.” When further asked in her deposition if she felt her physical problems resulted from
Nurse Perry’ s treatment, the plaintiff answered

| didn’t know for sure. All | knew was| washaving excruciating pain
in my lower abdomen.

On March 20, 2002, the plaintiff called Barbara Gipe, a hospital advocate employed by
Wellmont, to inform her regarding the treatment she had received at the hands of Nurse Perry. The
plaintiff’s handwritten narrative regarding her conservation with Ms. Gipe is dated “3-20-
02,” (emphasis added), and provides as follows:



| cld® Barbara Gipe w/patient relations. | explained what happened
in detail.

(Emphasis added). The plaintiff’s narrative then recites the following:

[Ms. Gipe] said shewould give methe# and that MarshaHelton was
over the OB/GY N Unit. (224-5180) | cld her and [sic] # and |€eft a
detailed msg.

The narrative groups this and the previous quote under the date of “3-20-02.” The next entry in the
narrative is dated “3-21-02” and is asfollows:

[Elizabeth “Libbie” Dolen, clinical manager at Holston Valley] cld.
She said shes [sic] the supervisor for OB/GYN. | explained
everything to her. She said “If it had been any other nurse in that
unit, this would have probably never happened” and if | have
anymore [sic] problemsto call “us’ back.

(Underlining in the plaintiff’s narrative).

The plaintiff was deposed by the defendants on March 15, 2004. As particularly pertinent
totheissueonthisappeal, the plaintiff testified asfollowsregarding her telephone conversation with
Ms. Gipe, a conversation, which, according to both the plaintiff’s deposition testimony and her
written narrative, occurred on March 20, 2002:

Q. Okay. What did you and Ms. Gipe discuss?

A....ltold [Ms. Gipeg] .. .that | felt, because of thisincident [i.e.,
the incident with Nurse Perry and the catheter bag], that that’swhy |
was having problems and that | felt they should have to pay for any,
you know, doctor bills or prescriptions or anything like that that |
would, you know, | would incur because of it.

Q. Sowhatever date these telephone call s happened, you at that time
felt that the problems you were having resulted from overextension
of your bladder from the Foley bag not being emptied. Is that
correct?

A. Uh-huh (Yes)

2This is apparently an abbreviation for “called.”
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Q. Okay. And tell me everything you remember discussing with
Barbara Gipe.

A. | told her | wanted her to be aware of treatment that a nurse had
given me or the lack thereof treatment; that she left me scared,
frightened. Shemade mefeel that she could have cared lesswhat had
happened to me. Y ou know, she didn’t check my vitals. Y ou know,
we would buzz her. She wouldn’t come. She would just leave me
laying for hours. She sent other peoplein when she was supposed to
have comein. | just —1 felt that she was not a good nurse and that
someone in that hospital needed to be made aware of that.

Q. Did you think that her conduct was inappropriate?

A. Absolutely.

Q. Did you think that it was negligent?

A. Yes, absolutely.

Q. Did you tell Barbara Gipe that you were having pain with
urination?

A. | told her that | was having very excruciating pain and including
with urination.

Q. Did you tel her that because you felt that it was related to the
treatment that you had received from the hospital ?

A. I didn’'t know at that point.
Q. Did you tell her that?

A. | don't recall.

Q. Did you describe terrible pain when you pee when you talked to
Barbara Gipe?

A. I don'trecall. Probably so. | meanthat | hurt realy bad. I'm sure
that | told her that | was, you know, having alot of pain.
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During her deposition, the plaintiff described her telephone conversation with Libbie Dolen
which, as previously noted, the plaintiff stated in her narrative occurred on March 21, 2002:

Q. Tell me everything you remember about that conversation.

A. There again, | went into detail about from the minute [Nurse
Perry] walked into the room, you know, her overal, to me, negligent
attitude; that they just — they needed to follow up. It's—you know,
it's hard telling how many other people she let lay like that and
neglected and not give adequate care to. Y ou know, stuff like that
bothers me.

Q. What did Libbie say?

A. Shesaid something along thelines, and | put that in quotes[in my
narrative], but she said something along the lines that she knew that
if it had been any other nurse on that unit, that none of this would
probably have ever happened.

Q. Did you say anything else about . . .

A. Not that | can, not that | can remember. And she was apologetic.
Y ou know, her tone, she was apologetic.

* * *

Q. When you talked with Libbie on March 21¢t, did you tell her you
were having terrible pain when you peed?

A. I may have. | don'treally recall specifically. My concern wasthe
negligence with the hospital. | mean just flat out just the way she let
me lay, you know.

On March 28, 2002, the plaintiff visited her treating physician, Dr. Octavio Pinell, for her
two-week postoperative visit. Dr. Pinell’s records indicate that the plaintiff noted no maor
complaints during this visit. When asked in her deposition whether, during this visit, she and Dr.
Pinell discussed the pain she was experiencing during urination, the plaintiff replied in the negative.
She went on to state that “I just told him | still hurt really bad, and, of course, he told me that was
normal after that kind of surgery and that it was going to take me along time to get over it.”

On April 15, 2002, the plaintiff went to Dr. Pinell’ s office for her one-month postoperative

visit. During thisvisit, the plaintiff commented on the pain she was still experiencing, and how the
pain seemed to be worse when she urinated. Stephanie Burks, a nurse practitioner in Dr. Pinell’s
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office, communicated the plaintiff’s problemsto Dr. Pinell. According to the plaintiff, Ms. Burks
told her that Dr. Pinell believed she was suffering from “over-distention” of the bladder. Ms. Burks
asked, “[d]id something happen?’ The plaintiff then told Ms. Burks about Nurse Perry and the
incident with the catheter bag. Ms. Burksreportedly replied, “ Well, wethink you' re having spasms
in your bladder because it was so badly stretched.”

The plaintiff filed her complaint on April 14, 2003, within one year of her second
postoperative visit to Dr. Pinell’ s office, but obviously more than one year from the date of March
20, 2002, when she spoke to Ms. Gipe. The complaint alleges that Nurse Perry was negligent in
failing to empty the Foley catheter “from the time it was inserted until the following morning and
as aresult thereof, [the plaintiff’s] bladder was stretched resulting in the plaintiff having bladder
sgpasms, incontinence, permanent pain and discomfort.” As to Wellmont, the plaintiff alleges
negligencein that it (1) failed to properly monitor the plaintiff following her surgery; (2) faled to
implement sufficient policiesto assurethat patientsare properly cared for; (3) failed to superviseits
agents and employees; and (4) failed to properly train its agents and employees. The complaint
asserts that the plaintiff suffered both emotional and physical injuries as a proximate result of the
defendants' negligent acts. The complaint further claims that the plaintiff’s husband was deprived
of the plaintiff’s services and consortium.

On May 7, 2003, the plaintiff filed an amendment to her complaint, adding the following
language:

It isthe plaintiff’ sposition that she did not discover that she had been
injured nor did she have reason to know that she had been injured as
aresult of the negligent acts herein-after [sic] complained of until she
was so informed by her physician [on April 15, 2002] and that she
relies on the doctrine of discovery asit relates to this particular act.

The defendants filed a motion for summary judgment based upon the one-year statute of
limitations set forth at T.C.A. § 29-26-116 (2000).> Without admitting that the plaintiff sustained
aninjury asaresult of the defendants' negligence, the defendants contend that the plaintiff was, or
should have been, aware of her injury more than one year before she filed suit on April 14, 2003.
In support of the motion, the defendants filed a statement of undisputed material facts citing the
plaintiff’s deposition testimony.

In response to the defendant’ s motion, the plaintiff filed her affidavit, in which she states, in
pertinent part, as follows:

3 Therelevant portion of T.C.A. 8 29-26-116 provides that “[t] he statute of limitations in malpractice actions
shall be one (1) year as set forth in [T.C.A.] § 28-3-104 [i.e., the one-year statute of limitations for “injuries to the
person”].” Id. at (a)(1).
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| havereviewed portions of my discovery deposition taken March 15,
2004 and here state that the interpretation of handwritten note[s]
attached to my deposition . . . by counsel for Defendant in their
Statement of Material Factsisnot correct concerning datesassociated
with events described in those notes. | would here also state that
several of my answers, as transcribed in my deposition to questions
concerning dates associated with events described in my handwritten
notes were not correct and/or mis-interpreted. . . .On page 5 [of the
transcript of my deposition, the defendants’ attorney] asked me the
following question:

Q. Areyou taking any medications today that might
cloud your judgment or make it hard for you to
understand my questions and give aclear answer?. . ..

| answered [the attorney’ s| question with an unequivocal “yes’. As
follow-up | explained | was taking Oxitrol, Ambien and Loratab, all
of which when taken aone or in combination have affected my
perception and understanding and my mental abilities, especially
memory, in profoundly negative ways. Thereis no question in my
mind that my perception, judgment and ability to answer [the
attorney]’ squestionson March 15, 2004, wasimpacted by medication
to the point that | should not have been giving a deposition requiring
detailed recollection of facts and events. My answers to [the]
guestion . . .stating, “yes’ to my being able to understand what [the
defendants' attorney] was asking me and my feeling | could go
through with the deposition is a clear example of my impaired
judgment especially inview of thefact | wastaking medicationswith
theknown side effect of degrading mental function. | would herecall
attention to my answersto questions. . . which comport well with the
facts surrounding thediscovery on April 15, 2002 that | had sustained
injury as a result of the treatment and care of [Nurse] Perry [].
Thereafter, during the course of the deposition my answers pertaining
to dates and substance of discussions with hospital personnel are not
as accurate a reflection of those discussions as . . . my handwritten
notes, which were made on or near the different dates stated in those
notes for particular entries.

... Thedescription . . . of my telephone call to . . . Barbara Gipe on
March 20, 2002 is inaccurate. During that telephone call, | did not
mention having sustained an overextended bladder injury as aresult
of the treatment and care administered to me by [Nursg] Perry[].
During that telephone conversation with Barbara Gipe | did not tell
her | was having physical problems because of the catheter incident
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nor did | say [Wellmont] should pay for any doctor bills or expenses
that | would incur that were caused by it. Those comments were
actually made to Marsha Helton with the OB/GY N unit during a
telephone conversation that occurred on April 15, 2002, after | had
been diagnosed earlier that day by Nurse Burks as having an
overextended bladder and spasms resulting from the incident. My
notesclearly show this. | believe my confusion during the deposition
regarding the dates and substance of conversationsto be the result of
an impaired state of mind on that day caused largely by the influence
of prescribed medication | had taken. My complaintsto BarbaraGipe
regarding [Nurse] Perry concerned her demeanor and cavaier and
neglectful manner toward my care. Shefirstintroduced herself to me
as the “coma nurse”. She would not come when | buzzed her,
sending others instead. My reason for calling Barbara Gipe was to
tell her | felt [Nurse] Perry was not agood nurse and that someonein
the hospital needed to be made awareof that. [Nurse] Perry mademe
feel that she could have cared lesswhen [sic] happened to me. When
asked by [the defendants’ attorney] whether | thought [Nurse] Perry
was negligent, | answered, “Yes, absolutely”, in reference to her
careless and neglectful approach to my care and treatment. . . . | am
not qualified to express an opinion asto thelegal standard of carefor
nurses in the Kingsport locality and when [the defendant’ s attorney]
asked me questions about [Nurse] Perry being negligent | was not
expressing a professional opinion in those terms, but instead
expressing a persona opinion in terms of her bad attitude and
approach to my care and treatment which | considered to be
neglectful. | did not connect her actual care and treatment of me to
the diagnosis of overextended bladder until | was seen by Nurse
Burk[s] on April 15, 2002 when | was told by her that the source of
my pain was from an overextended bladder and Nurse Burk[s] asked
if something had happened that could have caused the injury. The
pain | was experiencing up until the time I made the appointment to
see Nurse Burk[s] | had associated with post-operative recuperation,
including painful urination. However, as the general pain subsided
and | noticed the greater and more specific pain during urination.
Around the time | made the appointment through Dr. Pinell’s office
inApril 2002, | thought my problemswere not from the surgery alone
but the results of aurinary tract infection requiring treatment. | did
not connect the pain during urination with the care and treatment
given me by [Nurse] Perry until April 15, 2002, the date | discovered
| was injured based upon what Nurse Burk[s] advised me.

(Underlining in original; paragraph numbering in original omitted).
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Thetrial court entered an order granting the defendants partial summary judgment, holding
that the record before the court demonstrated that the plaintiff’s claim for emotional injury was
barred by the one-year statute of limitations. Thetria court then denied the motion with respect to
the remaining allegations of the complaint.

Shortly thereafter, the defendants restated their motion for summary judgment, this time
attaching, and relying upon, an affidavit executed by Libbie Dolen. Contrary to the plaintiff’s
deposition and narrative, Ms. Dolen’s affidavit states that her telephone conversation with the
plaintiff occurred on April 3, 2002, not on March 21, 2002. However, in the context of theissuein
this case, this disputed fact is not material because — to the extent the plaintiff’s conversation with
Ms. Dolen is relevant — both dates are more than one year before the plaintiff filed her suit.

Ms. Dolen’ saffidavit explains that she telephoned the plaintiff after being told by Ms. Gipe
that the plaintiff had complaintsregarding her recent hospitalization. Ms. Dolen’ saffidavit provides
the following additional information regarding her conversation with the plaintiff:

[The plaintiff] told me that she had surgery on March 15, 2002 and
that she was returned to her room at 2:15 p.m. but that her vital signs
were not checked between 2:15 p.m. and 8:00 p.m.

[The plaintiff] also related that she complained at 10:00 p.m. of her
feet burning and of feeling nauseated. She said that she requested
medication at that time, but that her request had not been addressed
about ten or fifteen minutes later, so her sister came to the nurses
desk and observed the nurses laughing and talking.

[The plaintiff] related that her PCA alarm went off at 12:22 am., and
that shewas cold. She said adifferent nurse camein and refilled her
pump and brought her awarm blanket. She described the other nurse
asvery nice. Sherelated that shethen woke up later and was* hurting
bad” with pressurelike she needed to void. She said that she pressed
the call light and [Nurse] Perry came right in and emptied her Foley
bag. [The plaintiff] told me that [Nurse] Perry drained three full
Specipans from the bag.

[The plaintiff] also complained that [Nurse] Perry had introduced
herself asthe “comanurse’, and had told her that if patients give her
a hard time, she was sure to take away their pain pump early. She
described [Nurse] Perry as having a bad attitude.

[The plaintiff] told me that she had seen Dr. Pinell one week
previously, and that she still had pain from her bladder in a straight



line up to her umbilicus. Shetold methat shefelt thiswasdueto her
Foley bag getting so full while she was hospitalized.

(Paragraph numberingin original omitted). Theplaintiff filed averified response (1) stating that she
did not recall having a conversation with Ms. Dolen on April 3, 2002, “or ever,” (2) disputing each
fact testified to by Ms. Dolenin her affidavit, and (3) generally denying that, prior to April 15, 2002,
she had told anyone that she believed her persisting pain was a result of Nurse Perry’s treatment.

The tria court subsequently entered an order granting the defendants summary judgment.
The court’ s order provides as follows:

[ Theplaintiff] underwent ahysterectomy at Wellmont Holston Valley
Medical Center (“Wellmont”) on March 15, 2002. She was
discharged from Wellmont on March 18, 2002. According to [the
p]laintiff’s own testimony, she was hurting so badly while in the
hospital that she could hardly standit. OnMarch 20, 2002, she began
constructing a written record. At that time, she felt that she had
serious problems because of her treatment by [Nurse] Perry. Alsoon
March 20, 2002, [the p]laintiff called Barbara Gipe at Wellmont and
complained of Nurse Perry’s misconduct. [The p]laintiff told Ms.
Gipe at that time that she believed Nurse Perry’s conduct was
inappropriate and negligent, and that she believed she had problems
from the Foley catheter. She aso told Ms. Gipe that shefelt that the
hospital should pay her medical bills and expenses. Ms Gipe gave
[thep]laintiff thetel ephone number of another hospital representative
named Marsha Helton, and [the p]laintiff left a message for Ms.
Helton on March 20, 2002.

On April 3, 2002, Elizabeth Dolen called [the p]laintiff. [The
p]laintiff told Ms. Dolen that shefelt the Foley catheter wasthe cause
of her pain. [The p]laintiff filed this action on April 14, 2003.

[The p]laintiff’ s discovery deposition was taken on March 15, 2004.
On April 7, 2004, [the p]laintiff reviewed and signed her discovery
deposition. Later realizing that her testimony forecl osed her cause of
action, [the p]laintiff contradicted her earlier testimony by Affidavit.
The Court finds that Affidavit testimony to be untruthful, in light of
[the p]laintiff’s earlier sworn deposition testimony.

Viewingtheevidencein thelight most favorableto [the p]laintiff, the
Court finds that reasonable minds cannot differ that [the p]laintiff
knew or should have known that her alleged treatment wasimproper,
and that she suffered injury as aresult. Therefore, this Court finds
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that there is no genuine issue of material fact, and that [the
d]efendants are entitled to Judgment as a matter of law pursuant to
Rule 56 of the Tennessee Rules of Civil Procedure and the one-year
statutes of limitation, Tenn. Code Ann. 88 29-26-116 and 28-3-104.

From this judgment, the plaintiff appeals.
.

In deciding whether agrant of summary judgment is appropriate, courts must determine “if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that thereisno genuineissueasto any material fact and that the moving party
isentitled to ajudgment asamatter of law.” Tenn. R. Civ. P.56.04. Courts® must takethe strongest
legitimate view of the evidence in favor of the nonmoving party, allow al reasonable inferencesin
favor of that party, and discard al countervailing evidence.” Byrdv. Hall, 847 SW.2d 208, 210-11
(Tenn. 1993) (citations omitted). Summary judgment should be granted “when both the facts and
the conclusionsto bedrawn from thefacts permit areasonabl e personto reach only oneconclusion.”
Carvell v. Bottoms, 900 SW.2d 23, 26 (Tenn. 1995) (citation omitted). Since a motion for
summary judgment presents a pure question of law, our review of agrant of summary judgment is
de novo with no presumption of correctness as to the trial court’s judgment. Gonzalesv. Alman
Constr. Co., 857 SW.2d 42, 44-45 (Tenn. Ct. App. 1993). Theonly evidencethat can be considered
in the summary judgment analysisis evidence that would be admissible at trial. Byrd, 847 S\W.2d
at 215-16.

Theissue before usin this summary judgment caseisanarrow one: Isthereagenuineissue
of material fact asto when the plaintiff wasfirst aware of facts sufficient to put areasonable person
on notice that she had been injured as a result of another’s wrongful conduct? The defendants
contend, and the trial court agreed, that the only facts properly before the court showed that the
plaintiff was possessed of the requisite knowledge at apoint in time more than one year prior to the
date of the filing of her complaint. The plaintiff, on the other hand, argues that she first became
aware of an injury due to the defendants’ wrongful conduct on April 15, 2002 — less than one year
prior to the filing of the complaint on April 14, 2003 —when Dr. Pinell told her, through his nurse
practitioner, Stephanie Burks, that she was having bladder spasms asaresult of a“badly stretched’
bladder.

V.
A.

Aspreviously noted, the plaintiff gave adeposition in thismatter on March 15, 2004. At the
outset of the plaintiff’s deposition, immediately following the discussion of what medications the
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plaintiff wastaking at thetime of the deposition, the defendants’ attorney asked the plaintiff whether
she felt she would be able to understand his questions, and whether she felt that she could “go
throughwith this.” The plaintiff responded, “Yes.” Asafollow-up, thedefendants attorney stated
that the plaintiff should let him know if, at any time during the deposition, she felt she was having
problemscommunicating. Theattorney then stated, “if wego forward, I’ m going to assumethat you
have understood my questions and the answersyou’ ve given are onesthat you’ re going to stick with
throughout this litigation.” The plaintiff replied, “Okay.” After the plaintiff’s deposition was
transcribed, she was given the opportunity to review the transcript of her testimony and make
changes. See Tenn. R. Civ. P. 30.05. Shereviewed the transcript and signed it without making any
changes or calling attention to any inaccuracies.

Tenn. R. Evid. 601 provides that “[€]very person is presumed competent to be a witness
except as otherwise provided in theserulesor by statute.” See also Anderson v. Chattanooga Gen.
Servs. Co., 631 SW.2d 380, 382 (Tenn. 1981).

B.

The arguments in this case bring into sharp focus what has come to be known as the
“discovery rule,”* arulewhich providesthat “the statute of limitations commencesto run whenthe
[plaintiff] discovers, or in the exercise of reasonable care and diligence for his own health and
welfare, should have discovered the resulting injury.” Teetersv. Currey, 518 SW.2d 512, 517
(Tenn. 1974). Thediscovery rule servesasashield to alimitations defense only when the plaintiff
does not discover or could not have reasonably discovered that he or she had a cause of action.
Woods v. Sherwin-Williams Co., 666 S.W.2d 77, 80 (Tenn. Ct. App. 1983). “[A] plaintiff need
not actually know the specific type of legal claim he or she has so long asthe plaintiff is*aware of
facts sufficient to put a reasonable person on notice that he has suffered an injury as a result of
wrongful conduct.”” Stanbury v. Bacardi, 953 SW.2d 671, 678 (Tenn. 1997) (quoting Roe v.
Jefferson, 875 S.W.2d 653, 657 (Tenn. 1994)).

C.

If the plaintiff’s deposition testimony of March 15, 2004, “stands” without being properly
disputed, it is clear that the plaintiff, on March 20, 2002, was “aware of facts sufficient to put a
reasonable person on notice that [she] ha[d] suffered an injury as a result of wrongful conduct.”
Roe, 875 S.W.2d at 657. Shetestified in that deposition that she “absolutely” thought that Nurse
Perry’ s conduct was both “inappropriate” and “negligent.” She aso answered “Uh-huh (Yes)”
when asked if, as of the date of the telephone conversation with Ms. Gipe, she “felt that the
problems [she was] having resulted from overextension of [her] bladder from the Foley bag not
being emptied.” According to the plaintiff’s deposition testimony and written narrative, this

4 The codified version of the discovery rule, which isfound at T.C.A.§ 29-26-116(a)(2), provides as follows:
“[i]n the event the alleged injury is not discovered within such one (1) year [statute of limitations] period, the period of
limitation shall be one (1) year from the date of such discovery.”
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conversation occurred on March 20, 2002, more than one year before shefiled suit. Thus, even if
weignorethe sworntestimony of the defendant Wellmont’ semployee, Libbie Dolen, theplaintiff’s
deposition testimony — again if it is not properly contradicted — conclusively establishes a
“discovery” date of no later than March 20, 2002, thus rendering the plaintiff’s filing of suit on
April 14, 2003, outside the one-year period of the applicable statute of limitations.

The plaintiff strongly urges — despite her deposition testimony and the contents of her
written narrative — that her later-filed affidavit establishes a genuine issue of material fact asto
when she had therequisite knowledgeto start therunning of thelimitationsperiod. If sheiscorrect,
summary judgment is not appropriate. Whilethetrial court found the affidavit “to be untruthful,”
thiswas not the lower court’s“call.” On summary judgment — being a proceeding strictly “on the
papers’ — testimony cannot be disregarded on the basis of alack of credibility. Byrd, 847 S\W.2d
a 212, 216. Thus, the rationale of the trial court for disregarding the affidavit was clearly
erroneous. However, it remains to be seen if the affidavit can be disregarded on other grounds.

D.

Tennesseerecognizes that awitness can affirm afact and later contradict that fact provided
—and thisis critical — the witness offers an explanation for the inconsistency. See Helderman v.
Smolin, 179 SW.3d 493, 502 (Tenn. Ct. App. 2005). The authors of Federal Practice and
Procedure have addressed conflicts between deposition testimony and alater-filed affidavit

Although some courts have ruled that conflicts between depositions
and later-filed affidavits present questions of credibility, precluding
summary judgment, severa courts have suggested that summary
judgment may be granted under those circumstances, or that the
affidavit may be disregarded or stricken as sham.

10A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure
8 2726, at 448-50 (3d ed. 1998) (footnotes omitted). However, the authors go on to state that

[1]t seemsquiteclearly correct to concludethat aninterested witness
who hasgiven clear answersto unambiguous questions cannot create
a conflict and resist summary judgment with an affidavit that is
clearly contradictory, without providing asatisfactory explanation of
why the testimony is changed. If such an explanation is proffered,
a credibility question is presented; without it, there are no facts
suggesting why acredibility question existsand the nonmoving party
should not be allowed to manufacture a question of fact to delay
resolution of the suit.

Id., at 452 (footnotes omitted).
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E.

Breaking theissuein this case down further, we areleft with two questions: First, doesthe
plaintiff’ saffidavit contradict her deposition testimony asto when shefirst had knowledge of injury
caused by wrongful conduct, and, second, has the plaintiff offered —in the words of the federal
treatise — a “ satisfactory explanation of why the testimony is changed”? Id. We now turn to the
plaintiff’s later-filed affidavit in an attempt to answer these two questions.

F.
1

Theplaintiff’ sdeposition testimony and written narrative date her conversation with Barbara
Gipe as having occurred on March 20, 2002. The plaintiff’s affidavit is consistent with these two
documents asto the date of that conversation. Furthermore, in both her deposition testimony and
her affidavit, the plaintiff says she was taking medications, Oxitrol, Ambien, and Loratab, at the
time she was deposed. No contradiction there. However, thereisacritical contradiction between
the deposition testimony and the affidavit asit pertainsto the content of the plaintiff’sconversation
with Ms. Gipe on March 20, 2002. Contrary to the plaintiff’s deposition testimony, the plaintiff
saysin her affidavit that

... [t]hedescription . . . of my telephonecall to . . . Barbara Gipe on
March 20, 2002 isinaccurate. During that telephone call, | did not
mention having sustained an overextended bladder injury asaresult
of the treatment and care administered to me by [Nurse] Perry[].
During that tel ephone conversation with Barbara Gipe | did not tell
her | was having physical problems because of the catheter incident
nor did | say [Wellmont] should pay for any doctor billsor expenses
that | would incur that were caused by it.

(Underliningin origina). The plaintiff saysin her affidavit that “[t]hose comments were actually
made to Marsha Helton with the OB/GY N Unit during a telephone conversation that occurred on
April 15, 2002, after 1 had been diagnosed earlier that day by Nurse Burk[s] as having an
overextended bladder and spasms resulting from the incident.” Thus, if the affidavit is correct on
this point, thecritical date asto when the plaintiff discovered she had beeninjured asaresult of the
wrongful conduct of the defendantsarguably would be April 15, 2002. If April 15, 2002, isthedate
of discovery, a suit filed on April 14, 2003, would be timely and summary judgment would be
inappropriate.

In her affidavit, the plaintiff states that her narrative “ clearly shows’ that the conversation

she supposedly had with Ms. Gipe on March 20, 2002, was, instead, her conversation with Marsha
Helton on April 15, 2002. Hereiswhat the narrative says with respect to Ms. Helton:

-14-



| cld MarshaHelton again - I[€]ft msg - told her | was having severe
gpasms. | told her that | felt [Holston Valey Medica Center]
should be responsible for Meds, Drs bill and anything else that may
come up from this. She didn’t call me back. 04-16-02 | cld M.
Heltonagain at 1:55. Shesaid shewasturning it over to Justine Hill
w/ Risk Management. She was supposed to call me back on 04-17-
02. 04-22-A rep for Risk Management cld to say that As[sic] a
good will [sic] gesture - they would reimburse mefor my Drsco-pay
$20.00 & my prescription for $20.00. | told her this had nothing to
dowthe$. | told her that Elizabeth Perry could really hurt someone.

Contrarytotheplaintiff’ sassertionin her affidavit, wedo not find that her narrative* clearly shows’
that her first complaint to someone at Holston Valley Medical Center about an injury due to the
wrongful conduct of Nurse Perry was in “a telephone conversation [with Marsha Helton] that
occurredon April 15,2002.” Thenarrative doesnot reflect a*tel ephone conversation” with Martha
Helton on thisdate. Rather, the narrative recites that the plaintiff called Ms. Helton on April 15,
2002, and “left msg.” The narrative does show that the plaintiff talked to Ms. Helton on April 16,
2002, but it does not reflect what the plaintiff told her. However, liberally construing the narrative
in the plaintiff’ sfavor, we conclude that it does reflect that the plaintiff talked to Ms. Helton soon
after the plaintiff had her significant conversation with nurse practitioner Stephanie Burksin Dr.
Pinell’ soffice. Any discrepancy between the affidavit and the narrative goesto theissue of weight
to be given to the plaintiff’ s testimony. Thisisnot anissueto be resolved on summary judgment.

Insummary, itisclear that the plaintiff’ s affidavit does contradict her deposition testimony
on the critical point of what shetold Ms. Gipe on March 20, 2002. The affidavit, if taken at face
value and if believed, would establish April 15, 2002, as the date of discovery.

2.

The question that remains is whether the affidavit provides a*“ satisfactory explanation of
why thetestimony ischanged.” 10A Charles Alan Wright, et a., Federal Practice and Procedure
§ 2726, at 452.

The pertinent parts of the affidavit on this subject are as follows:

| would here also state that severa of my answers, astranscribed in
my deposition to questions concerning dates associated with events
described in my handwritten notes were not correct and/or mis-
interpreted. . . .On page 5 [of the transcript of my deposition, the
defendants' attorney] asked me the following question:

Q. Areyou taking any medications today that might
cloud your judgment or make it hard for you to
understand my questions and give a clear answer?. . .
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| answered [the attorney’ s| question with an unequivocal “yes’. As
follow-up | explained | wastaking Oxitrol, Ambien and Loratab, al
of which when taken aone or in combination have affected my
perception and understanding and my mental abilities, especially
memory, in profoundly negative ways. Thereisno questionin my
mind that my perception, judgment and ability to answer [the
attorney]’s questions on March 15, 2004, was impacted by
medication to the point that | should not have been giving a
deposition requiring detailed recollection of facts and events. My
answers to [the] question . . .stating, “yes’ to my being able to
understand what [the defendants’ attorney] was asking me and my
feeling | could go through with the deposition is a clear example of
my impaired judgment especially in view of the fact | was taking
medications with the known side effect of degrading mental
function. | would here call attention to my answers to questions. .
. which comport well with the facts surrounding the discovery on
April 15, 2002 that | had sustained injury asaresult of the treatment
and care of [Nurse] Perry []. Thereafter, during the course of the
deposition my answers pertaining to dates and substance of
discussions with hospital personnel are not as accurate a reflection
of those discussions as. . . my handwritten notes, which were made
on or near the different dates stated in those notes for particular
entries.

| believe my confusion during the deposition regarding the datesand
substance of conversations to be the result of an impaired state of
mind on that day caused largely by the influence of prescribed
medication | had taken.

It isclear that the plaintiff by her affidavit is attempting to establish an explanation for changing
her damaging deposition testimony with respect to what shetold Ms. Gipe on March 20, 2002. Her
explanation focuses on the fact that shewastaking “ Oxitrol, Ambien and Loratab.” Her deposition
testimony is to the effect that she was taking them as of “today,” i.e., the date of her deposition.
Certainly, the plaintiff could state what medications she was taking at the time of the deposition.
Thistestimony concernsafact and is permissible testimony for alay person. However, what isnot
proper isfor the plaintiff —alay person —to express an opinion asto the effects of such medication
on her “perception and understanding and [her] mental abilities.” Thisisamedical opinion and,
if it isto be given, must be testified to by a competent professional. See Butler v. State, M2004-
01543-CCA-R3-PC, 2006 WL 2206081, at *6 (Tenn. Crim. App., filed July 31, 2006). Sincethe
plaintiff was not competent to opine as to the effects of these medications, her testimony on this
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subject would be inadmissible at trial and hence cannot be considered in a summary judgment
anaysis. Byrd, 847 SW.2d at 215-16.

The plaintiff statesin the affidavit her “belig[f]” that the taking of the medications caused
“confusion during the deposition regarding the dates and substance of conversations.” Tenn. R.
Civ.P.56.05“makesit clear ... that. .. affidavits ‘shall be made on persona knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant
is competent to testify to the matters stated therein.”” Keystone Ins. Co. v. Griffith, 659 SW.2d
364, 365 (Tenn. Ct. App. 1983). Scealso Fowler v. Happy Goodman Family, 575 S.W.2d 496,
498 (Tenn. 1978). A “belig[f]” does not fall within the type of testimony contemplated by Tenn.
R. Civ. P. 56.05. Id. The rule requires the recitation of facts “on personal knowledge.” Id. In
summary, we cannot consider, on this summary judgment analysis, the plaintiff’'s affidavit with
respect to her assertions regarding the effects of the medications she was taking or her “belig[fs]”
asto various things.

Whentheplaintiff’ saffidavitisreduced toitscore assertionson the*” explanation” question,
we are left with no admissible testimony to support the plaintiff’s position that she has offered a
satisfactory explanation for the change in her deposition testimony regarding the content of her
telephone conversation with Ms. Gipe on March 20, 2002. In the absence of a satisfactory
explanation for this changein testimony, we arejustified inignoring the affidavit. Thismeansthe
deposition testimony stands and conclusively establishesthat by no later than March 20, 2002, the
plaintiff was“aware of facts sufficient to put areasonable person on notice that [s] he has suffered
an injury as aresult of wrongful conduct.” Roe, 875 S.W.2d at 657.

In her affidavit, the plaintiff attemptsto distance herself from her deposition testimony that
she believesthat Nurse Perry’ s conduct was negligent. She asserts sheisnot competent to express
an opinion asto the standard of carefor anurse. We agree sheisnot competent to express such an
opinion. However, thismissesthepoint. Theplaintiff testified in her deposition that Nurse Perry’s
treatment was" inappropriate.” Itisabundantly clear from the deposition testimony that asof March
20, 2002, the plaintiff was aware of Nurse Perry’ swrongful conduct in handling her Foley catheter.
Thisisenough. Asthe Supreme Court said in Roe, 875 SW.2d at 657,

[i]t is not required that the plaintiff actually know that the injury
constitutes a breach of the appropriate legal standard in order to
discover that he has a “right of action”; the plaintiff is deemed to
have discovered the right of action if heis aware of facts sufficient
to put areasonable person on notice that he has suffered aninjury as
aresult of wrongful conduct.

V.

Insummary, weholdthat the plaintiff’ sdeposition testimony regarding her March 20, 2002,
conversationwith Ms. Gipe standsunrefuted. That testimony showsthat by apointintimenot |l ater
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than March 20, 2002, the plaintiff was aware of facts sufficient to put areasonabl e person on notice
of aninjury resulting from another’ swrongful conduct. Thus, the suit filed on April 14, 2003, was
untimely and is barred by the applicable statute of limitations.

VI.
The judgment of the trial court is affirmed. This case is remanded to the trial court for

collection of costs assessed there, pursuant to applicablelaw. Costson appeal aretaxed to Shelley
Marlene Sampson and Edward V. Sampson.

CHARLESD. SUSANO, JR., JUDGE
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